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SCS Assessment Services Agreement

Date:       day of      , 20     .

Parties:

This agreement (“Agreement”) is made by Scientific Certification Systems, Inc., a California corporation, and       (“Client”).  

Recitals:

A. SCS is a provider of certification, validation, verification, and auditing/testing services, among which is/are       (the “Program”).

B. The Program includes certain copyright material (the “Copyright”) and associated Trademarks (the “Program Trademarks”).

C. SCS is the sole legal and beneficial owner of the Program, or is an authorized service provider under the Program.
D. Client wishes to retain SCS for assessment services under the terms of the Program.

NOW, THEREFORE, in consideration of the recitals above and the premises and agreements hereafter set forth, it is hereby agreed as follows:

1 Definitions and Interpretation

Definitions

1.1 In this Agreement including the Recitals, unless the context otherwise requires, the following definitions apply:

Agreement means this Agreement, including schedules to this Agreement, any documents included or referred to in this Agreement and any documents executed by the Parties modifying, varying or replacing this Agreement. 

Assessment means all of the steps involved in determining whether Client is compliant with the requirements of the Program.

Assessment Materials means all documents, manuals, programs, diagrams, pictures, charts and other material (whether recorded in a printed form or electronically stored) used or distributed in relation to the delivery of the Program services and the carrying out of assessments under this Agreement.

Auditor means a Person or Persons authorized by SCS to carry out assessments under the Program for Client.

Business Days means Mondays through Fridays excluding the following U.S. holidays:  New Year’s Day, Martin Luther King, Jr. Day, President’s Day, Memorial Day, July 4th, Labor Day, Thanksgiving Day, the Friday following Thanksgiving Day, and Christmas.  If any of the foregoing holidays falls on a Saturday, then the Friday before shall constitute the holiday and if any of the foregoing holidays falls on a Sunday, then the Monday following shall constitute the holiday.

Certificate means a certificate in a format provided by SCS and issued to a Client following the successful completion of an assessment and the rendering of a decision to certify, validate or verify a claim upon such completion, or a certificate that is issued thereafter upon determination that Client continues to conform to Program requirements. 

Client means the Client referenced in the first paragraph of this Agreement.

Commencement Date means the date of mutual execution of this Agreement by both SCS and Client as specified at the top of this Agreement.

Confidential Information means all confidential information of each Party as defined in Schedule 2.
Copyright means all copyrights in respect of all material embodied in any written works, manuals, diagrams, photographs, pictures and charts and whether the same is recorded in a printed form or electronically stored and which is related to the Program and supporting documentation.  

Intellectual Property means all intellectual and industrial property of the Party, including, but not limited to, all copyright, patents, trademarks, service marks, designs, inventions, trade secrets, ideas, know how, concepts and techniques.

Intellectual Property Rights includes all rights in relation to the Intellectual Property.

License means the license granted in accordance with this Agreement.

Monthly means per calendar month.

Party means either SCS or Client as the context requires, and Parties means both SCS and Client.

Person means a natural person.

Primary Contact means the respective persons appointed by SCS and Client pursuant to Section 5.
Process means any management system or process belonging to Client that is being assessed by SCS.
Product means any product or group of products belonging to Client that are being assessed by SCS.

Program means the specific program under which Client is being assessed by SCS, as described in Schedule 3.
Program Trademarks mean all trademarks and service marks associated with the Program and filed or registered by SCS, or in the event that SCS is providing Program services on behalf of another entity, filed or registered in the name of that entity, and all applications for said trademarks applied for and registered in the future by SCS or the entity on whose behalf SCS is providing Program services.

Related Party of Client means any company or entity that is a holding, subsidiary or sibling entity of Client, or a division or other part of Client’s organization. 

Service means any activity performed for Client by SCS related to fulfillment of Program requirements. 
USD means United States Dollars.

Work Order means the document in which SCS describes the work to be performed under the Program for Client, and the fees to be charged, upon Client authorization. 

Interpretation

1.2 In this Agreement, unless the context requires otherwise:

(a) A reference to this Agreement or another agreement, document, rules or instrument includes any modification or replacement of any of them;

(b) A reference to a statute, ordinance, code or other law includes regulations and other instruments under it and consolidations, amendments, re‑enactments or replacements of any of them;

(c) The singular includes the plural and vice versa;

(d) A reference to a person includes a reference to the person’s executors, administrators, successors and assigns;

(e) The verb “include” (in all its parts, tenses and variants) is not used as, nor is it to be interpreted as, a word of limitation; and

(f) The words “including”, “for example” or “such as” do not limit the meaning of the words to which the example relates to that example or examples of a similar kind.

1.3 Headings are inserted for convenience and do not affect the interpretation of this Agreement.

1.4 If there is an inconsistency between the operative provisions of this Agreement and the Schedules, then the operative provisions of the Schedules shall prevail to the extent of such inconsistency.
2 Payment

Application Fee 

2.1 Client shall pay SCS a non‑refundable Application Fee, in the amount specified in the Work Order, or if there is no Work Order, in Schedule 1 attached hereto (“Application, Service and Renewal Fees”), where applicable. 

Service Fee 

2.2 Client shall pay SCS the Service Fee prescribed in the Work Order, or if there is no Work Order, in Schedule 1 attached hereto (“Application, Service and Renewal Fees”).  A minimum of      % of this fee shall be due within thirty (30) days of the date of the first invoice, while any remainder shall be due prior to SCS making a certification decision or issuing a statement of verification or validation.

2.3 Client may choose to withdraw its application for services at any time prior to the issuance of a certificate, or a statement of verification or validation.  This withdrawal must be submitted by Client to SCS in writing.  The date of withdrawal shall be deemed to be the date upon which SCS has received this written request. If the application is withdrawn, Client shall pay for all services provided up to the date of withdrawal.
Renewal Fee

2.4 The Renewal Fee, where applicable, including annual surveillance, audit and recertification fees, are stipulated in Schedule 1.  Payment of such fees shall be a requirement of Client’s continued participation in the Program, assuming that Client wishes to retain its Program recognition, and continues to demonstrate compliance with the Program requirements.
Adjustment to Fees

2.5 The Service Fees and Renewal Fees are subject to annual adjustment by SCS.  SCS shall give Client at least thirty (30) days’ prior notice of any increased Service Fees or Renewal Fees.

Manner of Payment

2.6 All sums payable by Client to SCS under this Section 2 shall be paid in USD, unless otherwise stated on the invoice.  Companies shall either make payments by bank check drawn on a U.S. bank account, or by electronic bank transfer to a bank account specified by SCS.

Payment Due Date

2.7 All statements shall be payable by Client within thirty (30) days of receipt of invoice, and, if not paid within said thirty (30) day period, shall bear interest at a rate equal to the lesser of (a) ten percent (10%) per annum, or (b) the highest rate permitted by law. 

Fees Related to Complaints and Appeals

2.8 SCS reserves the right to charge Client on a time and materials basis for time and resources used investigating an appeal or complaint, consistent with the specific provisions of the Program (Schedule 3), and the SCS Corporate Complaint, Appeal and Dispute Investigation Procedure (Schedule 4). 

3 Client’s Undertakings, Grant of License and Warranties

Client’s Initial Undertakings

3.1 Client undertakes and agrees with SCS that Client shall:

(a) Provide all information required under the Program related to the Product or Process to be assessed that is required by SCS to fulfill its assessment obligations in accordance with the Program, including provision of documents and completion of any forms required for participation, as specified in Schedule 3 attached hereto;

(b) Provide all information required to demonstrate efforts taken by Client to address any non‑conformities identified by SCS during the course of SCS’s assessment;
(c) Provide SCS representatives with access to those Client properties, facilities, personnel and records deemed necessary by SCS in order to carry out the on‑site assessment(s) required to fulfill its inspection obligations under the Program, as specified in Schedule 3; and

(d) Provide SCS with Product sample(s) for testing, where applicable and where such testing is required to determine whether a Product meets the requirements of the Program, as specified in Schedule 3.

Client’s Compliance Undertakings

3.2 If Client’s Product or Process becomes certified, validated or verified in accordance with Program requirements, Client shall be solely responsible for: 

(a) Using the SCS Intellectual Property and Program Trademarks only in accordance with the terms of this Agreement, and the conditions outlined in the document entitled “SCS Certification, Validation, and Verification Program Labeling and Language Guidelines”, including any additional Program Trademark requirements referenced therein;

(b) Maintaining compliance with the requirements of the Program for the duration of the applicable certification, validation, or verification period, as specified in Schedule 3;

(c) Notifying SCS in writing of any change(s) in its operations that could adversely affect the conformity of the Product or Process to the Program requirements, with said notification occurring within ten (10) Business Days of discovery of the change(s), unless otherwise specified in Schedule 3; and

(d) Providing all information and on‑site assessments required by SCS to renew an expiring certification, validation or verification consistent with the requirements of the Program, in order to determine whether a Client’s Product or Process remains conformant with the Program, as specified in Schedule 3.

Grant of License
3.3 SCS grants to Client, effective upon receipt of a Certificate or Report, a nonexclusive, nontransferable, and revocable license to use of Program Trademarks solely on the products assessed by such Certificate(s) or Report(s) in order to market, promote or sell such products, services and/or SCS findings. Any products promoted with the Program Trademarks must (i) be manufactured by Client or a supplier under contract with Client as of or after the Certification date, (ii) be approved by SCS in writing as covered by such Certificate or Report, and (iii) comply with the Program Requirements. Client may not sublicense the foregoing license rights without SCS’ prior written consent, including, but not limited to, to customers or distributors of Client.
(a) Except as expressly provided in Section 3.3 above, nothing in this Agreement confers upon Client any rights in the SCS Intellectual Property, the Program Trademarks or any copyright arising as a result of the provision of services by SCS or an SCS representative; 

(b) Client shall have no right to enter into any agreement for or on behalf of SCS;

(c) SCS may appoint qualified third parties to provide certain Program services to Client, provided that such third parties comply with the SCS Subcontractor Agreement, including its confidentiality and non‑competition clauses, and provided further that SCS has obtained the prior written consent of Client; 

(d) Clients may not reject a request for a witness audit by the oversight body supporting the accreditation of SCS to conduct Program-related certification, verification or validation services, as relevant; and
(e) SCS has made no representations to Client and has provided no warranty as to the commercial profitability or success of Client in utilizing the results of the Program.

Withholding Taxes, VAT and Other Indirect Taxes

3.4 Client agrees that all payments referred to in Section 2 are to be received in full by SCS without deduction of withholding taxes, Value Added Tax (VAT), General Services Tax (GST), or any other indirect taxes in Client’s country. 

Client’s Warranties

3.5 Client hereby warrants to SCS that it has full power and authority to enter into and perform its obligations under this Agreement, and that the person who signs this Agreement on behalf of Client has the authority to do so.

4 SCS’s Undertakings and Warranties

SCS’s Undertakings

4.1 SCS agrees with Client that:

(a) SCS shall conduct an assessment against the applicable requirements of the Program and, upon completion of its assessment, provide a report of its findings including identification of any non‑conformities, to Client.

(b) SCS shall, based upon the findings in the assessment report and subsequent confirmation that non‑conformities have been appropriately addressed by Client, issue a certification decision or verification/validation statement, as appropriate for the Program.

SCS’s Warranties

4.2 SCS hereby represents and warrants to Client that SCS has full power, authority, and legal right to enter into and perform its obligations under this Agreement, and to grant the license specified in Section 3.3 above.

5 Primary Contacts 

Appointment

5.1 SCS and Client shall each appoint a Primary Contact, with respect to this Agreement.

Replacement

5.2 Both Parties reserve the right at any time during the currency of this Agreement to replace their respective Primary Contact, in which case notification shall be provided to the other Party in writing, including details of the replacement contact person(s).

Authority

5.3 The SCS Primary Contact may exercise any of the powers to be exercised by SCS under this Agreement except that the SCS Primary Contact is not authorized to waive Client’s compliance with any provisions of this Agreement or to consent to an assignment by Client pursuant to Section 14.1.

Notices

5.4 Any notice or correspondence to SCS shall be given by Client to the SCS Primary Contact at the address specified on the cover of this Agreement.

5.5 Any notice or correspondence to Client shall be given by SCS to the Client’s Primary Contact at the address specified on the cover of this Agreement.

6 Quality Control

SCS’s Approval

6.1 Client shall not unilaterally modify documents and other materials of SCS.  Any such modifications shall require the prior written approval of SCS.

7 Reports and Records

Notification of Change in Status

7.1 For those Clients who achieve a certification, validation or verification under the Program, SCS shall immediately give Client written notice if SCS revokes, suspends, withdraws, cancels or in any way makes changes to Client’s certification, validation or verification status.

Maintaining Records

7.2 SCS shall keep full and accurate records relevant to this Agreement for a period of not less than seven (7) years, including, but not limited to, records of all Program services provided, Client Certificates issued, Client audit assessment reports and the name of the SCS Auditor(s) who conducted the assessment.

Inspection of Records

7.3 Client shall keep all records and audit reports in any way related to this Agreement for a period of five (5) years, and shall retain all other records referred to in Section 7.2 for the Term of this Agreement, as specified in Section 11 of this Agreement.

8 Confidentiality

Confidential Information

8.1 Schedule 2 attached hereto shall be binding and enforceable against the respective Parties as an independent agreement.

8.2 Consistent with Schedule 2, SCS shall hold all Client Confidential Information in strictest confidence and shall only use it for the purpose for which it was provided and shall not disclose or make available any Confidential Information to any third Party without the prior written consent of Client or except as required:

(a) by law; or 

(b) by the oversight body supporting the accreditation of SCS to conduct Program-related certification, verification or validation services, as relevant.
8.3
Client shall hold all SCS Confidential Information in strictest confidence and shall only use it for the purpose for which it was provided and shall not disclose or make available any Confidential Information to any third Party without the prior written consent of SCS or except as required by law.  

9 Infringement

Notice

9.1 Each Party shall give immediate written notice to the other Party of any infringement or alleged infringement of the Intellectual Property Rights and/or Copyright and/or any unauthorized dissemination or use of Confidential Information.

License to Assist Proceedings

9.2 If SCS identifies, commences or is involved in any proceedings for infringement of the Intellectual Property Rights and/or Copyright by or against a third party and/or any unauthorized dissemination or use of Confidential Information by a third party, Client shall, upon request by SCS, give to SCS all information in Client’s possession with respect to the infringement or suspected infringement and shall join with SCS in bringing the said proceedings, if so requested by SCS, but only if (a) Client’s joinder is legally required for standing or jurisdictional purposes, (b) the proceeding is relevant to Client’s type of business, and (c) joining the proceeding would not jeopardize the best interest of the Client. Should Client join pending proceedings at SCS’ request, then, costs, expenses and attorneys’ fees incurred in such proceedings shall be borne by SCS.

10 Indemnification and Hold Harmless

Indemnification

10.1 Except as otherwise provided in this Section 10, Client agrees to indemnify, defend, and hold SCS, its affiliates, shareholders, directors, officers, employees, agents, successors, and assigns, harmless against and to reimburse SCS for all costs, liabilities and damages, including attorneys’ fees, which may arise from any breach or violation of this Agreement by Client or Client’s agents or employees.

10.2 Except as otherwise provided in this Section 10, SCS agrees to indemnify, defend, and hold Client, its affiliates, shareholders, directors, officers, employees, agents, successors, and assigns, harmless against and to reimburse Client for all costs, liabilities and damages, including attorneys’ fees, which may arise from any breach or violation of this Agreement by SCS or SCS’ agents or employees.

10.3 Client agrees to indemnify, defend and hold SCS harmless against any liability, including damages, expenses, costs and reasonable attorneys’ fees arising from the failure of Client to comply with the “SCS Certification, Validation, and Verification Program Labeling and Language Guidelines”, and any additional Program guidelines specified in Schedule 3, and from any marketing or public claims, or other public or third party statements, which may intentionally or unintentionally misrepresent, misinform, or misconstrue the Program or the results of any assessment or test.

10.4 The indemnity obligations established under this Agreement will survive the expiration of this Agreement for a period of two (2) years.

10.5 Notwithstanding anything to the contrary contained in this Agreement, the total cumulative liability of SCS and all of its respective shareholders, directors, officers, employees and agents to Client arising from services under this Agreement, including the indemnity provided in Section 10.2 above, including attorneys’ fees, shall not exceed by $100,000 any amount not covered by SCS’s insurance. 

10.6 Notwithstanding anything to the contrary contained in this Agreement, the total cumulative liability of the Client and all of its respective shareholders, directors, officers, employees and agents to SCS arising from services under this Agreement, including the indemnity provided in Section 10.1 above, including attorneys’ fees, shall not exceed by $100,000 any amount not covered by the Client’s insurance. 

11 Term of Agreement and Termination, Withdrawal, or Suspension

Term

11.1 The Term of this Agreement commences on the Commencement Date and shall continue until terminated pursuant to Section 11.2 below; however, the provisions of Section 10 of this Agreement shall remain in effect for a period of two (2) years after termination and the provisions of the Confidentiality Agreement shall remain in effect for the period specified in Schedule 2.  Client shall only have the right to use any Program certification, verification or validation during the Term of this Agreement, consistent with any Term restrictions identified on the certificate issued or on the statement of verification or validation provided, except where specific exceptions are granted by SCS pursuant to Section 11.4.  

Termination, Withdrawal or Suspension by Notice

11.2 This Agreement may be terminated, withdrawn or suspended by notice in writing to the other Party as follows:

(a) By Client, if Client no longer desires to meet Client’s obligations under the Program;

(b) By SCS, if Client fails to pay any payment pursuant to Section 2 within ninety (90) days of the date of the invoice, or within fifteen (15) days after any notice of pending termination or withdrawal;

(c) By SCS or Client, at its convenience and without cause, upon thirty (30) days’ prior written notice;

(d) By either Party if an administrator, receiver, official manager or provisional liquidator is appointed over the assets of the other Party, or where an order is made or a resolution is passed for the winding up of the other Party, whether voluntary or involuntary (except for the purposes of reconstruction or amalgamation, provided that the control of the resultant company remains the same as the present control of the other Party), or the other Party ceases to carry on business; and

(e) By SCS if Client, if the Client has used the Intellectual Property or Program Trademarks in an improper or deceptive manner.
(f) By either Party if the other Party commits a breach of its obligations hereunder and fails to remedy the same within thirty (30) days of receipt of a written notice from the first Party requiring it to remedy the breach or, in the case of a breach which is not capable of being remedied, if that Party has failed to fully compensate the first Party within such thirty (30) day period for all loss suffered by the first Party by reason of that breach.

Termination, Withdrawal or Suspension Without Prejudice

11.3 The termination of this Agreement shall be without prejudice to any rights of either Party against the other accrued up to the date of such termination.

Position Upon Termination, Withdrawal or Suspension

11.4 Upon termination, withdrawal or suspension:

(a) Client shall immediately:

(i) return the certificate to SCS; 

(ii) cease to be entitled to use and cease to use and not thereafter use, market, display or permit the use of any of the Intellectual Property, Program Trademarks and the rights granted pursuant to this Agreement, and at its own expense, remove all references to the Program from its products or processes, with the exception that:

(A) SCS may, at its sole discretion, agree to permit dated reports issued to the Client by SCS prior to termination or withdrawal to continue to be used in an unaltered form by the Client; and,   

(B) SCS may, at its sole discretion, agree to permit the Client, for a specified period, to continue selling or otherwise distributing any conformant inventory that was labeled with the Program Trademark prior to the termination, withdrawal or suspension and in full accordance with the terms of this agreement, if permitted under the Program requirements.

(b) Client shall maintain all of its records related to this Agreement and the Program for a period of three (3) years from the date of termination of this Agreement, and SCS giving reasonable notice shall have the right to inspect, audit and copy such books and records during that period; and

(c) The Parties shall cooperate and take all steps reasonably required to properly conclude matters pursuant to this Agreement.

12 Force Majeure

12.1 No Party shall be liable for any delay or failure to perform its obligations pursuant to this Agreement if such delay or failure is due to force majeure, including, but not limited to, act of God, compliance with law, storm, flood, earthquake, war, rebellion, revolution or strike or any other event, happening or occurrence beyond the reasonable control of any Party.  For the purposes of this Section 12.1, the term “force majeure” shall not include shortage of funds or cash flow difficulties.

12.2 On the occurrence of any event of force majeure causing a failure to perform or delay in performance, the Party so affected shall immediately provide written notice to the other Party of such date and the nature of such force majeure and the anticipated period of time during which the force majeure conditions are expected to persist.

12.3 The Party so affected shall make all reasonable efforts to reduce the effect of any failure or delay caused by the event of force majeure.

12.4 If the force majeure conditions persist for ninety (90) days or more, the Party so affected may terminate this Agreement by giving thirty (30) days’ prior written notice to the other Party.

13 No Representations or Warranties by SCS; Client Representation

Own Examination

13.1 Client acknowledges that it has entered into this Agreement in reliance upon its own examination and valuation of the Program and not upon any (or any alleged) statement, warranty, condition or representation made or alleged to have been made by SCS or its employees or agents other than as contained in this Agreement.

Compliance With Government Regulations

13.2 Client represents and warrants that it is operating in accordance with all legal requirements of the country and region in which it operates. 

14 Assignment 

Assignment

14.1 Except as provided in Section 14.3, the Parties acknowledge that this Agreement is personal and that neither Party shall assign all or any part of the benefit of or its interest in this Agreement without the prior written consent of the other Party (which other Party may in its absolute discretion, and without giving reasons, grant or refuse), and in any event, subject to the other Party satisfying itself concerning the financial good standing and professional and technical competence and reputation of the proposed assignee.

14.2 Any approved assignment pursuant to Section 14.1 must be subject to the assignee entering into a written assignment and assumption agreement whereby it covenants to be bound by the terms of this Agreement in terms reasonably acceptable to both Parties.

14.3 Notwithstanding the provisions of Section 14.1, either party may, upon prior written notice to the other party, assign its rights and obligations under this Agreement to:  (a) a parent or subsidiary of the party; (b) a purchaser of substantially all the assets of the party; or (c) a successor entity created by a “public offering” or reorganization.

15 Notices

15.1 A notice, approval, consent or other communication pursuant to this Agreement shall be in writing, and shall be sent to the address specified on the Agreement cover by:

(a) A national courier service that provides tracking and evidence of delivery; or

(b) Certified mail (return receipt requested); or

(c) Electronic mail, provided that upon completion of transmission, receipt is confirmed in writing by the receiving Party.

15.2 Either Party may be entitled to change the address for notices by giving written notice to that effect to the other.

15.3 Notice shall be deemed given upon receipt, or refusal to sign the requested receipt.

16 Attorneys’ Fees

16.1 Each Party shall pay its own legal fees incidental to the preparation and execution of this Agreement.

16.2 If either Party commences an action against the other Party arising out of or in connection with this Agreement, or in the event of a voluntary arbitration proceeding between the Parties relating to this Agreement, the prevailing Party shall be entitled to have and recover from the losing Party reasonable attorneys’ fees, costs of suit, investigation costs, discovery costs, and expert witness fees and costs, including costs of appeal.  When this Agreement imposes upon a Party an obligation to indemnify the other, the indemnification obligation shall include the obligation to pay the indemnitee’s reasonable attorneys’ fees, costs and disbursements, whether the indemnitee be the plaintiff or defendant.
17 Complaints and Appeals Resolution

17.1 For purposes of this Agreement, the terms “Complaint,” “Appeal,” and “Dispute” shall have the meanings as specified in the SCS “Corporate Complaint, Appeal and Dispute Investigation Procedure” attached hereto as Schedule 4.  Except as specified in Section 17.4 below, the Parties agree to be subject to the procedures set forth in Schedule 4 in the event of a Complaint, Appeal or Dispute.

17.2 Client shall have the right to Appeal a certification decision, or the findings of a verification or validation statement, through the procedure set out in the SCS Corporate Complaint, Appeal and Dispute Investigation Procedure.

17.3 Despite the existence of a Complaint, Appeal or Dispute, each Party shall continue to perform its obligations under this Agreement.

17.4 Nothing in this Section 17 prohibits either Party from commencing legal proceedings at any time or from exercising any of its rights under this Agreement, including, but without limitation, any right to terminate this Agreement pursuant to the provisions of Section 11.2.

18 Governing Law and Jurisdiction

18.1 This Agreement is governed by, and interpreted in accordance with the substantive laws of the State of California in the United States of America exclusive of any rules with respect to conflicts of laws.

18.2 Without preventing any other mode of service, any document in a legal action (including, without limitations, any writ of summons or other originating process or any third or other Party notice) may be served on any Party by being delivered to or left for that Party with its registered agent for service of process at its address for service of notices, or as otherwise provided by law.

18.3 All proceedings shall take place in San Francisco, California, USA, and shall be conducted in English.

19 General Requirements

Varying Agreement

19.1 No variation, modification or waiver of any provision of this Agreement nor consent to any departure by any part thereof shall in any event be of any force or effect unless the same shall be confirmed in writing, signed by the Parties, and then such variation, modification, waiver or consent shall be effective only to the extent for which it may be made or given.

Waiver

19.2 No failure, delay, relaxation or indulgence on the part of either Party in exercising any power or right conferred upon such Party in terms of this Agreement shall operate as a waiver of such power or right, nor shall any single or partial exercise of any such power or right preclude any other or future exercise thereof or the exercise of any other power or right under this Agreement.

Severability

19.3 If any provision (whether a whole Section or not) of this Agreement shall be invalid, not enforceable or illegal in accordance with its terms, all other provisions that are self‑sustaining and capable of separate enforcement without regard to the invalid provisions shall be and continue to be valid and enforceable in accordance with their terms.

Entire Agreement

19.4 Except where reference is made in this Agreement to other documents or provisions of other documents, this Agreement constitutes the sole and entire agreement between the Parties and no warranties, representations, guarantees or other terms or conditions of whatsoever nature not contained and recorded herein shall be of any force or effect.

No Partnership

19.5 Nothing in this Agreement shall constitute or be taken to constitute either Party to this Agreement as the agent, partner, joint venture or employee of the other for any purposes whatsoever and neither Party shall hold out any other Party to this Agreement as his agent, partner, joint venturer or employee.  To the extent permitted at law, any act or omission of either Party shall not bind or obligate the other except as expressly set forth in this Agreement.
Schedule 1 


Application, Service and Renewal Fees*

* Applicable in cases in which a Work Order has not been issued.  For Clients applying for consideration under multiple Programs, SCS may provide separate schedules for each program
Item 1

Non‑Refundable Application Fee 

     
Item 2

Service Assessment Fee 

     
Item 3

Renewal Fee 

     
Schedule 2

Confidentiality Agreement  

Parties:

This Confidentiality Agreement is made by Scientific Certification Systems, a company incorporated in California, and having its registered office at 2000 Powell Street, Suite 600, Emeryville, CA 94608 USA (“SCS”), and       (the “Client”).
Recitals:

A.
Client has certain Confidential Information related to its products/services.

B.
SCS has certain Confidential Information related to its business of providing third‑party assessment services.   

C.
In the course of conducting its work for Client, SCS is likely to gain access to certain Confidential Information of Client, and Client is likely to gain access to certain Confidential Information of SCS.  

D.
The Parties wish to make this Confidentiality Agreement concerning the protection of such Confidential Information.

NOW, THEREFORE, in consideration of the recitals above and the premises and agreements hereafter set forth, it is hereby agreed as follows:

1.  Definition

Confidential Information

1.1. 
“Confidential Information” shall mean any and all of the following, except as provided in Section 1.1(e):

(a) 
Any information in which SCS or Client asserts in writing, prior to, or concurrent with, services delivered to Client by SCS, a proprietary and/or confidential interest;

(b) 
All of the following information of SCS or Client: technical know‑how, including, but not limited to, methods; technical data; business strategies; information about new products, services or processes; business, technical or marketing analysis; compilations; calculations; algorithms; concepts; technical procedures; formulas; specifications; inventions; research projects; customer lists and customer contacts; pricing policies; operational methods; financial information; marketing information; research and development capabilities;

(c) 
Any information of a confidential nature concerning SCS’s or Client’s customers or employees;

(d) 
Any information SCS or Client has received from others that it is obliged to treat as proprietary and/or confidential;

(e)
Confidential Information shall not include information which:

(i)
At the date of its disclosure can be shown to be already in the public domain, or which comes into the public domain other than as a result of a disclosure in breach of this Confidentiality Agreement by either Party or its respective directors, officers, employees, agents or representatives; or

(ii)
At the date of its disclosure was already lawfully in the receiving Party’s possession, provided that such Confidential Information is not subject to another confidentiality agreement with, or other obligations of secrecy to, the disclosing Party; or

(iii) 
Lawfully becomes available to the receiving Party from a source other than the other Party to this Confidentiality Agreement or its respective advisors, officers, employees, agents or representatives, provided that such source is not bound by a confidentiality agreement with, or obligation of secrecy to, the disclosing Party; 

(iv) 
Personnel of the receiving Party develop independently of the Confidential Information received from the disclosing Party under this Confidentiality Agreement; 

(v) 
Is required to be made available for public access under an applicable regulation; or

(vi) 
Otherwise does not meet applicable legal requirements to be considered a trade secret.

1.2. 
Confidential Information shall be considered confidential whether it is disclosed by SCS or Client orally or in writing, learned through observation or examination of any documents, books, records, data or products, or in the licensing or demonstration of any of the methods or through observation or examination of the SCS’s or Client’s facilities, plant and machinery, processes or procedures, developed through research and testing based upon or derived from the Confidential Information, or otherwise learned in any manner, except as provided in Section 1.1(e).

2.  Covenants

Confidentiality 

2.1. 
SCS and Client agree that the Confidential Information of each respective Party shall be retained by both Parties in strict confidence and shall not be used by either Party or any related company or affiliate for any purpose other than the discussion, negotiation and performance of services as described in the Recitals. Neither SCS nor Client shall disclose the Confidential Information of the other Party to any third‑party for any reason, except as required:

(a) 
by law; or

(b)
by the oversight body providing the ongoing accreditation of SCS to conduct Program-related certification, verification or validation services, as relevant.  The relevant accreditation body is also contractually bound to safeguard the confidentiality of all SCS client information obtained in the course of accreditation activities at all levels. 
Each Party shall take all reasonable security precautions to protect any such Confidential Information from disclosure as may be necessary under the circumstances, including, without limitation, the use of secure storage, secure rooms and facilities, locks, security personnel, security codes, passwords and other methods to protect documents, computer systems and other records from unauthorized access, theft, unauthorized duplication or distribution or discovery of contents and to prevent access to or observation of the practicing or demonstration of methods by unauthorized persons.  The agreements contained in this Section 2.1 are sometimes referred to in this Confidentiality Agreement as the “Confidentiality Covenants.” 

Term of Confidentiality 

2.2. 
The Confidentiality Covenants shall remain in effect with respect to all Confidential Information that does not lose its character as confidential until the longer of:  (a) ten (10) years after the termination or expiration of this Confidentiality Agreement, or such shorter period as agreed by the Parties; or (b) ten (10) years after the termination or expiration of any SCS Assessment Services Agreement between the Parties, as applicable. 

Permitted Disclosures

2.3.
Notwithstanding Section 2.1, the Parties shall be entitled to disclose the Confidential Information relating thereto:

(a) To that Party’s patent attorneys, solicitors or any other person or body, including professional advisers, agents or independent contractors, provided such disclosure is necessary to protect or advise upon or exercise the rights of that Party in relation to the Program or this Confidentiality Agreement;

(b) To its employees but shall restrict such disclosure to only those employees necessary to exercise the Party’s rights under this Confidentiality Agreement;

(c) As required by law or by the rules of any stock exchange or regulatory agency having jurisdiction over a Party or any of its Related Parties, provided that the Parties shall use their reasonable endeavors to agree on the wording of any statement or announcement to the stock exchange or agency; and

(d) To any court officer, arbitrator, or mediator in connection with the resolution of any dispute between the Parties.

Restrictions on Disclosure

2.4.
Where a disclosure of Confidential Information is authorized under this Confidentiality Agreement, the Party disclosing Confidential Information must endeavor to limit the amount of Confidential Information disclosed to the extent reasonably required to accomplish the desired purpose.
Deeds of Confidentiality

2.5.
Client shall, at the request of SCS, require all or any of the persons to whom any Confidential Information of SCS is disclosed, to execute a separate confidentiality agreement on terms acceptable to SCS, which may contain such provisions as may be reasonably necessary to protect SCS from unauthorized disclosure of Confidential Information. SCS shall, at the request of Client, require all or any of the persons to whom any Confidential Information of Client is disclosed, to execute a separate confidentiality agreement on terms acceptable to Client, which may contain such provisions as may be reasonably necessary to protect Client from unauthorized disclosure of Confidential Information.

Notification of Disclosure

2.6.
If a Party proposes to disclose Confidential Information in accordance with Section 2.4, that Party must give prompt notice to the other Party of the proposed disclosure before the disclosure is made.

Consents

2.7.
Where consent from the other Party is required for any proposed disclosure, the consent must not be unreasonably withheld, conditioned or delayed.

3.  Injunctive Relief, Successors and Assigns

Injunctive Relief 

3.1.
In the event of any breach, violation or evasion of the covenants of Section 2 of this Confidentiality Agreement by one Party, the other Party shall be entitled to immediate injunctive relief without prejudice to such other legal or equitable rights and remedies to which it may be entitled.

Successors and Assigns

3.2. 
The obligations of confidentiality set forth in this Confidentiality Agreement shall be binding upon SCS and Client, and their respective successors, assigns, officers, agents, employees and legal representatives, and shall inure to the benefit of the successors and assigns of SCS and Client.

4.  General Requirements

Entire Confidentiality Agreement

4.1.
This Confidentiality Agreement contains the entire agreement between the Parties hereto with respect to the subject matter hereof and supersedes all prior agreements and representations between the Parties with respect thereto.  No claim of waiver, modification, consent or acquiescence with respect to any provision of this Confidentiality Agreement shall be made against either Party, except on the basis of a written instrument executed by or on behalf of such Party.  

4.2.
Wherever possible, each provision of this Confidentiality Agreement shall be interpreted in such manner as to be valid under applicable law, but if any provision of this Confidentiality Agreement shall be invalid or prohibited thereunder, such provision shall be ineffective to the extent of such prohibition or invalidity without invalidating the remainder of such provision or the remaining provisions of this Confidentiality Agreement.  

Governance

4.3.
This Confidentiality Agreement is to be governed by and construed in accordance with the laws of the State of California.  San Francisco, California shall be the situs of any legal action or voluntary arbitration in regard to this Confidentiality Agreement.

4.4.
Nothing in this Confidentiality Agreement shall be construed as extending the applicable Statutes of Limitation for actions brought in the State of California.

4.5.
When a Party receives a subpoena seeking the other Party’s documents, information, test results or documents concerning SCS services provided to Client, the Party receiving the subpoena shall promptly notify the other Party so that the other Party may take the steps it deems reasonably necessary to protect the confidentiality of the information.  No other steps besides or beyond prompt notification to the other Party is required by the Party receiving the subpoena.

Remedies

4.6.
If any action, suit, or proceeding is instituted by any Party hereto to enforce or in connection with this Confidentiality Agreement, the prevailing Party in such action, suit, or proceeding shall be entitled to recover from the other Party the prevailing Party’s cost, expenses, and attorneys’ fees and other professional fees (including the expense and fees of experts) as may be fixed by the court or other tribunal. 

4.7.
No delay on the part of any Party hereto in the exercise of any right or remedy shall operate as a waiver thereof, and no single or partial exercise by any Party hereto of any right or remedy shall preclude other or further exercise thereof or the exercise of any other right or remedy.

Captions

4.8.
Captions used herein are for convenience only and are in no way to be construed as part of this Confidentiality Agreement or as a limitation of the scope of the particular section to which they refer.  Words of any gender used in this Confidentiality Agreement shall include any other gender, and words in the singular shall include the plural where the context requires.

Term and Notices

4.9.
This Confidentiality Agreement shall commence on the date it is entered and terminate upon the mutual agreement of the Parties, or upon the expiration of the Term of the SCS Assessment Services Agreement between the Parties to which this Confidentiality Agreement is attached as Schedule 2, and thereafter provided that the Confidentiality Covenants and the provisions attendant to enforcing them shall remain in effect for the period specified in Section 2.2.

4.10.
Any notice, demand, request, instruction or document or other communication to be given under and in connection with this Confidentiality Agreement shall be in writing and shall be either hand delivered, sent by certified mail, return receipt requested, postage prepaid or sent by Federal Express or similar overnight courier delivery service next day delivery, with tracking and confirmation of delivery, addressed in accordance with the Client Address on the cover of this Agreement. 

Schedule 3

Program Specific Requirements*

* For Clients applying for consideration under multiple Programs, SCS may provide separate schedules for each program.
 1. Program

A. Client and/or Client’s Process(es) or Product(s) shall be assessed under the requirements of the following Program:

     
B. The assessment shall be conducted in accordance with the Program‑specific requirements described below or in the following document(s):

     
2. Client and Product / Process

A. Client shall enable the SCS representative to conduct an assessment of all relevant Product(s) and/or Process(es), including, but not limited to, the following:

     
3. Records and Forms

A. Client shall be responsible for completing the information requested in the following forms:

B.      
C. Client shall be responsible for making all relevant records available to SCS for review, including, but not limited to, the following:

     
4. On‑Site Assessment and Testing

A. Client shall enable the SCS representative to conduct an on‑site assessment audit of all relevant properties and/or facilities, as listed below or in accompanying documentation (e.g. Work Order, Proposal):

     
B. Client shall enable the SCS representative to collect samples and conduct the following tests, as applicable:

     
1  
Definitions


1.1
Appeal.  A request by a certificate holder, verification/validation statement recipient, or applicant for formal reconsideration of any adverse decision made by SCS related to its desired status, to be resolved by SCS.

1.2 
Complaint.  A written expression of dissatisfaction, other than appeal, by any person or organization, relating to the activities of staff of SCS and/or representatives of a company or entity holding a certificate or verification/validation statement issued by SCS, where a response from SCS is expected. 

1.3
Dispute. A complaint that cannot be satisfactorily resolved by SCS, such that the complainant raises the matter with an external body — i.e., the Program owner (e.g., Forest Stewardship Council), or if there is no external Program owner, a dispute panel named by the SCS Advisory Board.  
2  
Availability/Standing 
2.1
The SCS Corporate Complaint, Appeal and Dispute Investigation Procedure is available to SCS certificate holders, verification/validation statement recipients, applicants, and third-party individuals or organizations who perceive a stake in the affairs of SCS and who have reason to question either the actions of SCS itself or the actions of an SCS certificate holder in regards to conformance with accreditation or program requirements.  The procedure is applicable to any formal decision rendered under an SCS Program (e.g., award or denial of certification, withdrawal or suspension of certification) or actions taken by a certificate holder or verification/validation statement recipient, where such actions are believed to conflict with the terms and/or conditions of certification, verification or validation. 

2.2
In the case of complaints against the actions of an SCS client, the complainant must first attempt to resolve the issue with that SCS client prior to requesting that SCS become involved, pursuant to this procedure.  Examples include, but are not limited to:  

· Objecting to the fact that SCS has awarded a certificate;

· Assertions that a certificate holder is taking actions that conflict with the terms and conditions of its certification, such as non-conformance with the respective Program requirements. 

2.3
In the case of appeals, the appellant may formally lodge its appeal with SCS against any adverse decision taken by SCS, within thirty (30) days after notification of the decision. Adverse decisions include, but are not limited to: 

· Refusal to accept an application; 

· Refusal to proceed with an assessment; 

· Status of non-conformity reports (NCRs) or correction action requests (CARs); 

· Changes in accreditation scope; 

· Decisions to deny, suspend or withdraw accreditation; and 

· Any other action that impedes the attainment of certification. 

3
Complaint/Appeal Content Requirements

3.1
To have standing under this Procedure, the written complaint/appeal must: 

· Identify and provide contact information for the complainant/appellant; 

· Clearly identify the aggrieved action or basis of the appeal (date, place, nature of action) and which parties or individuals are associated with the action;

· Explain how the action is alleged to violate or be inconsistent with a requirement, being as specific as possible with respect to the applicable requirements; 

· In the case of complaints against the actions of an SCS client, rather than SCS itself, the complainant must also describe efforts taken to resolve the matter directly with that party; and

· Propose what actions would, in the opinion of the complainant/appellant, rectify the matter. 

3.2
Written complaints/appeals should be submitted to: 

Complaint Department
Scientific Certification Systems 

2000 Powell Street, Suite 600 

Emeryville, California, USA 94608 

Email: complaint@scscertified.com

4
Complaint/Appeal Investigation Procedure

4.1
Upon receipt of a written complaint or appeal, the SCS Quality Assurance Director/Manager or his/her designee will undertake the following actions: 

· Open a complaint/appeal file in which all materials and correspondence associated with the complaint/appeal will be maintained. 

· Acknowledge receipt of the complaint/appeal within 5 business days, informing the complainant/appellant that its complaint/appeal is being reviewed and that it will be kept informed of progress; 


· Provide a written response to the complainant/appellant within 4-weeks of receipt of the complaint/appeal, informing complainant/appellant as to whether or not the complaint/appeal qualifies for investigation under this procedure, and outlining the investigation process and the recourse available to the complainant/appellant; 

· Select an individual to investigate the complaint/appeal who is independent of: 

· the certification evaluation at issue; and

· the associated certification decision 

4.2
The assigned investigator will undertake the following tasks: 

· Inform the complainant/appellant, and relevant certificate holder (where applicable), of this assignment. 

· Solicit and collect any additional information necessary to investigate the complaint/appeal. The investigation will be based primarily upon written documentary evidence supplied by the complainant/appellant. It is the complainant’s /appellant’s burden to establish that there has been an action taken in contravention of a requirement. Typically, the investigator will augment the documentary evidence submitted by the complainant/appellant with telephone and email interviews. The investigator, if authorized by the SCS Quality Assurance Director/Manager, may elect to conduct a field inspection to augment the documentary evidence. 

· Prepare a written report in which the inspector’s findings and recommendations are presented. Under normal circumstances, the report will be completed within 120 days of receipt of the written complaint/appeal. 

· Submit the report to the SCS Quality Assurance Director/Manager. 

4.3
The SCS Quality Assurance Director/Manager will then: 

· Forward the report to other members of the SCS Senior Management and/or the SCS Advisory Board for review and consultation if appropriate. 

· Render a decision as to the proposed disposition of the complaint/appeal, including actions such as: 

o 
Denial of the complaint/appeal;

o 
Reversal of the action that is the focus of the complaint/appeal; or 

o 
Issuance of non-conformity reports (NCR), corrective action requests (CAR) and/or recommendations aimed at rectifying the situation. 

· Inform in writing the complainant/appellant and other relevant parties (e.g., certificate holder, relevant external parties) of the disposition of the complaint/appeal, and where appropriate, provide the report or a summary thereof to all parties along with the final decision. 

4.4
Final disposition of the complaint/appeal, and written confirmation thereof, will generally take place within 30 days of receipt of the report. 

5
Closing the Complaint/Appeal

5.1
If the complainant/appellant accepts the proposed decision or action, then the decision or action is carried out and recorded.  

5.2
If the complainant/appellant rejects the proposed decision or action, then the complaint/appeal should remain open.  This will be recorded as a dispute and the complainant/appellant will be informed of the procedure for bringing the dispute before a Dispute Panel named by the SCS Advisory Board, or the dispute procedure of the Program owner, if other than SCS (e.g., PEFC, SQF), who will be promptly notified.  

5.3 
The Quality Assurance Director/Manager is responsible for monitoring the progress of open complaints and appeals until all reasonable internal and external options of recourse are exhausted or the complainant/appellant is satisfied. 

5.4
SCS shall ensure that decisions on appeals do not result in any discriminatory actions against the claimant/appellant.

6
Dispute Resolution Procedure pertaining to SCS-Owned Programs

6.1
If the complainant/appellant rejects the proposed decision or action related to an SCS Program, the SCS Quality Assurance Director/Manager or his/her designee will provide notice of the dispute to the SCS Advisory Board within seven business days of receipt of the complainant/appellant’s rejection. The SCS Quality Assurance Director/Manager or his/her designee will convey the complaint/appeal file in which all materials and correspondence associated with the complaint/appeal, including the proposed decision or action, to the Advisory Board. 

6.2
The SCS Advisory Board will select a Dispute Panel to consist of one member of the Advisory Board and at least one technical expert who is independent of: 

· the certification evaluation at issue; 

· the associated certification decision; and

· the day-to-day implementation of the policies of the relevant SCS program.

6.3
The complaint/appeal file, including all evidence provided by the complainant/appellant, along with the proposed decision or action prepared by the SCS Quality Assurance Director/Manager or his/her designee, will be provided to the Dispute Panel.  

6.4
The Dispute Panel shall, at its sole discretion, request additional information by telephone or written correspondence of the Parties.   Based on its review of the facts, the Dispute Panel shall then prepare a written report of its findings, which shall be submitted to the SCS Quality Assurance Director/Manager, the complainant/appellant, and any additional affected parties. Under normal circumstances, the report will be completed within 120 days of receipt of the notice of dispute.

6.5
Final disposition of the dispute, and written confirmation thereof, will generally take place within 30 days of receipt of the report. 

7
Confidentiality

7.1
Personally identifiable information concerning the complainant is available only where needed for the purposes of addressing the complaint within the organization and is actively protected from disclosure except to those Parties directly involved, unless the client or complainant expressly consents to its disclosure.

8
Costs of Investigation 
8.1
While SCS is committed to the principle of broad access to the assessment process, including but not limited to the complaints/appeals process, undue costs associated with investigating a complaint/appeal cannot be borne by SCS. Depending upon the nature of the complaint/appeal, SCS reserves the right to request a fee to cover at least a portion of the costs of the investigation. Such fees will only be considered in situations where the time required to investigate the complaint/appeal is expected to be substantial. 

8.2
For complaints against the actions of a certificate holder or verification/validation statement recipient, SCS reserves the contractual right to charge that Party for time and expenses incurred in investigating the complaint. Failure to agree to pay these additional charges or to otherwise cooperate in the investigation of the complaint can be grounds for termination of certification or loss of verification/validation status. 

8.3
SCS is committed to duly considering substantive complaints from any party that is committed to the long-term goals of SCS. However, in the event that this Corporate Complaint, Appeal and Dispute Investigation Procedure is being employed by a “vexatious litigant” for reasons in conflict with the long term goals of SCS, SCS reserves the right to turn the matter immediately over to an appropriate external body for further disposition. 

9
Delegation of Responsibilities

9.1
The SCS Quality Assurance Director/Manager has the authority to delegate his/her roles and responsibilities defined in this procedure, including but not limited to when she/he is not able, or does not meet, the independence requirements.

Execution page

EXECUTED on the       day of      , 20     
Relevant SCS Program(s):      
Signed for and on behalf of Client by its authorized signatory:

	

Signature of Client’s authorized person
     


Name of authorized person (block letters)

     
…………………………………………………………
Position
	
	

Signature of Client’s witness
     
………………………………………………………

Name of authorized person (block letters)

     
…………………………………………………….
Position


Signed for and on behalf of Scientific Certification Systems by its authorized signatory:

	     
…………………………………………………………
Signature of SCS authorized person
     
…………………………………………………………
Name of SCS authorized person 
     
……………………………………………………….
Position
	
	     


Signature of SCS witness
     

………………………………………………………
Name of authorized person
     
………………………………………………………
Position
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